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EXECUTIVE SUMMARY

This memorandum analyzes the history of how abortion expenses became eligible for tax-favored
treatment under Internal Revenue Code §213(d) and argues that amending Treasury regulations to
remove abortion from the definition of "medical care" would be a more effective and durable
strategy for preventing taxpayer subsidization of abortion than securing Hyde Amendment language
in the pending Moreno ACA compromise.

Critically, this memorandum examines the largely overlooked impact of the §213(d) definition on
employer-provided health insurance, which covers approximately 153-160 million Americans. The
tax-favored treatment of employer health plans under IRC {§105 and 106 is directly tied to the
§213(d) definition of medical care. Removing abortion from §213(d) would therefore have
significant implications for the estimated one-third of large employer plans that currently cover
abortion in most or all circumstances, potentially affecting coverage decisions for tens of millions of
Americans.



I. HISTORY: HOW ABORTION BECAME TAX-FAVORED UNDER §213(d)

A. The Statutory Framework

Section 213(d)(1)(A) of the Internal Revenue Code defines "medical care" generally as amounts paid
"for the diagnosis, cure, mitigation, treatment, or prevention of disease, or for the purpose of
affecting any structure or function of the body." This definition has been in the Code since at least
1954 and forms the basis for the medical expense deduction, as well as the tax-advantaged treatment
of Health Savings Accounts (HSAs), Flexible Spending Accounts (FSAs), and Health
Reimbursement Arrangements (HRAs) under §223(d)(2)(A).

B. The Regulatory Foundation (1960)

Treasury Regulation §1.213-1(e)(1)(ii), adopted in November 1960 and never since amended,
provides that "amounts paid for operations or treatments affecting any portion of the body... are
deemed to be for the purpose of affecting any structure or function of the body and are therefore
paid for medical care." Critically, the regulation specifies that "deductions for expenditures for
medical care... will be confined strictly to expenses incurred primarily for the prevention or
alleviation of a physical or mental defect or illness." The regulation further provides that "amounts
expended for illegal operations or treatments are not deductible."

C. The 1973 Revenue Rulings: Post-Roe Expansion

Within months of the Supreme Court's decision in Roe v. Wade, 410 U.S. 113 (1973), the IRS issued
Revenue Ruling 73-201. This ruling, issued in January 1973, addressed two situations: (1) a
vasectomy performed at a man's request, and (2) an abortion performed at a woman's request. In
both cases, the IRS concluded that because the operations were "for the purpose of affecting any
structure or function of the body," the costs qualified as "medical care" under §213. The ruling
stated that "the entire amount that the woman paid for the [abortion] operation is deductible by her

as a medical expense."”

Notably, as the 2018 Webster, Chamberlain & Bean legal memorandum observes, Rev. Rul. 73-201
"completely fail[ed] to apply" the regulatory requirement that expenses must be "incurred primarily
for the prevention or alleviation of a physical or mental defect or illness." The ruling was issued
concurrently with Rev. Rul. 73-200 (addressing birth control pills) and was later supplemented by
Rev. Rul. 73-603 (addressing elective sterilization procedures).

D. The Flawed Legal Reasoning

The August 2020 congressional letter to Treasury Secretary Mnuchin, signed by over 60 Members of
Congress, elaborated on the legal deficiencies of the IRS's treatment of abortion as medical care. As
the letter states: "In all but the most extreme circumstances, abortion is an elective procedure that
has nothing to do with 'the prevention or alleviation of a physical or mental defect or illness."
Pregnancy is a normal condition of the human body, not a disease or illness to be cured.

The congressional letter further argues that abortion conflicts with the plain language of
§213(d)(1)(A), which refers to procedures "affecting any structure or function of the body"—



singular—because abortion primarily affects a second body (the unborn child), not the mother's.
This interpretation has been upheld in federal court in Morrissey v. United States, 871 F.3d 1260
(11th Cir. 2017).



II. IMPACT ON EMPLOYER-PROVIDED HEALTH INSURANCE

A. The Scope of Employer-Sponsored Coverage

Employer-sponsored health insurance is the largest source of health coverage in the United States,
covering approximately 153-160 million people under age 65. This represents the predominant form
of health coverage for working-age Americans and has been since the mid-20th century. The tax
treatment of employer-provided health benefits—which traces back to IRS rulings in the 1940s and

1950s—has been a primary driver of this employer-based system.

According to the KFF 2023 Employer Health Benefits Survey, approximately 65% of covered
workers at large firms (and 83% at very large firms) are enrolled in self-insured plans. These self-
insured plans are governed primarily by the federal Employee Retirement Income Security Act
(ERISA) and are generally preempted from state insurance regulations, including state-level abortion
coverage mandates or prohibitions. This means that for the majority of Americans with employer
coverage, the decision to cover abortion rests primarily with the employer—not state regulators.

B. The Tax Code Connection: IRC §§105 and 106

The tax-favored treatment of employer-provided health insurance flows through IRC §§105 and
106, both of which are directly tied to the §213(d) definition of "medical care." Under §106(a),
employer contributions to accident and health plans are excluded from employee gross income.
Under §105(b), amounts received by employees from such plans to reimburse expenses for "medical
care (as defined in section 213(d))" are likewise excluded from gross income.

This statutory linkage means that the §213(d) definition of medical care effectively defines what
expenses can be reimbursed tax-free through employer health plans. When Rev. Rul. 73-201
declared abortion to be "medical care" under §213(d), it simultaneously ensured that employer health
plan coverage of abortion would receive full tax-favored treatment. The employet's premium
contributions for such coverage, and the employee's receipt of abortion-related benefits, are both

excluded from taxable income.

C. Current Abortion Coverage in Employer Plans

The KFF 2023 Employer Health Benefits Survey—the first comprehensive survey of its kind on this
topic—found that among large employers (200+ workers): approximately one-third (33%) cover
legal abortions in most or all circumstances; 18% cover abortion only in limited circumstances (such
as rape, incest, or life endangerment); 10% do not cover abortion under any circumstances; and
approximately 40% were unsure of their coverage policies.

Despite the availability of coverage, abortion patients significantly underutilize private insurance.
According to Guttmacher Institute data from 2021-2022, while 27% of abortion patients had private
health insurance, only 13% actually used private insurance to pay for their abortion. Over half (53%)
paid entirely out of pocket. This discrepancy may reflect privacy concerns, lack of awareness of
coverage, or plan restrictions—but it also suggests significant untapped capacity within the employer

insurance system to finance abortions if barriers were removed.



D. Effect of Removing Abortion from §213(d)

If Treasury regulations were amended to remove abortion from the §213(d) definition of "medical
care," the consequences for employer-provided health plans would be significant. While such a
change would not directly prohibit employers from covering abortion, it would fundamentally alter
the tax treatment of such coverage.

Specifically: (1) Employer premium contributions allocable to abortion coverage could potentially be
treated as taxable compensation to employees rather than excluded under §106; (2) Amounts paid by
employer plans for abortion services might not qualify for exclusion from employee income under
§105(b); and (3) Self-insured plan reimbursements for abortion would likely be treated as taxable
income to the employee. The precise tax consequences would depend on how Treasury structured
the regulatory change and whether employer plans segregated abortion coverage.

The practical effect would be to create strong financial disincentives for employers to cover
abortion. Employers seeking to maintain uniform national benefit policies—a key reason for self-
insuring under ERISA—would face pressure to exclude abortion coverage to avoid complex tax
compliance issues and potential taxable income consequences for employees. This market-based
pressure would likely prove more effective than patchwork state regulations, which already exempt
most self-insured plans through ERISA preemption.

E. Historical Perspective: 1973-2024

Since Rev. Rul. 73-201 was issued, employer-provided health insurance has been the dominant form
of private health coverage in America. Throughout this period, the number of Americans covered by
employer plans has ranged from approximately 80 million in the early 1970s to over 160 million
today. For over fifty years, the §213(d) classification of abortion as "medical care" has provided the
tax infrastructure enabling employers to offer abortion coverage without adverse tax consequences.

This tax treatment has operated largely beneath public awareness. While debates over the Hyde
Amendment have focused attention on Medicaid funding, the far larger question of how federal tax
policy subsidizes abortion coverage in private employer plans has received comparatively little
scrutiny. The estimated one-third of large employers that cover abortion in most circumstances
collectively provide coverage to tens of millions of workers and dependents—a population far
exceeding those affected by Hyde Amendment restrictions on Medicaid or ACA marketplace
subsidies.



III. COMPARATIVE ANALYSIS: §213(d) AMENDMENT VS. ACA HYDE PROVISIONS

A. Scope of Impact

The current debate over Hyde Amendment language in the Moreno ACA compromise focuses
narrowly on ensuring federal subsidies flowing through ACA marketplace plans do not fund
abortions. While important, this addresses only one pathway for taxpayer subsidization of
abortion—and arguably the smallest one. Approximately 20-22 million Americans are enrolled in

ACA marketplace plans, compared to 153-160 million in employer-sponsored coverage.

Amending §213(d) regulations would have far broader impact because the definition applies to: (1)
Health Savings Accounts under {223, which now hold over $100 billion in assets; (2) Flexible
Spending Accounts, used by approximately 30 million Americans; (3) Health Reimbursement
Arrangements funded by employers; (4) The itemized medical expense deduction under §213; and
(5) The tax-favored treatment of employer-sponsored health insurance under {{105 and 1006,
covering over 150 million Americans. Removing abortion from §213(d) would affect all of these
pathways simultaneously.

B. Durability of the Change

The Hyde Amendment must be reenacted annually as an appropriations rider, making it perpetually
subject to political negotiation. As the current ACA talks demonstrate, Hyde language becomes a
bargaining chip that can be weakened, modified, or dropped entirely to secure legislative deals. The
2018 legal memorandum emphasizes that amending Treasury regulations under §213 provides a
"more durable course of action" because "a regulation has the force and effect of law, if it is not
inconsistent with the statute and is a reasonable interpretation of the statute."

A regulatory amendment would require a subsequent administration to undertake formal notice-and-
comment rulemaking to reverse. Additionally, judicial review of IRS regulations occurs only after
individual taxpayers challenge deficiency determinations, a process the 2018 memorandum notes
"would likely take years." This provides significant structural protection against rapid reversal.

C. Legal Soundness

The §213(d) regulatory approach has strong legal foundations. As the 2018 memorandum notes,
Revenue Ruling 73-201 is "merely 'the Commissioner's opinion,' and courts are free to disregard it."
The current Treasury regulations already state that medical expense deductions "will be confined
strictly to expenses incurred primarily for the prevention or alleviation of a physical or mental defect
ot illness"—a standard that elective abortion plainly fails to meet.

In contrast, the Hyde Amendment debates in the ACA context involve complex accounting
segregation requirements that critics characterize as mere "accounting gimmicks." The §213(d)
approach offers a cleaner, more legally defensible pathway that does not require elaborate

enforcement mechanisms.



D. Market Effects vs. Direct Prohibition

Unlike state abortion bans or Hyde Amendment restrictions, removing abortion from §213(d) would
not directly prohibit coverage. Instead, it would operate through market incentives: employers and
employees would bear tax costs for abortion coverage that they currently avoid. This approach has
several advantages: it does not raise the same constitutional concerns as direct bans; it operates
uniformly across all states regardless of local abortion laws; and it leverages existing IRS
enforcement infrastructure.

The practical effect would be substantial. Employers—particularly large self-insured employers
seeking administrative simplicity—would have strong incentives to exclude abortion from covered
benefits to avoid complex tax compliance issues. The current "default" position in which abortion
coverage receives automatic tax-favored treatment would be reversed, requiring affirmative decisions
by employers willing to bear the associated costs.



IV. RECOMMENDED PATH FORWARD

A. Regulatory Process

The 2018 legal memorandum outlines the regulatory process: A policy decision at Treasury, the IRS,
ot the White House that the current interpretation should be changed would be followed by
direction to the IRS Office of Chief Counsel to draft amendments. These would be reviewed by
Treasury and published in the Federal Register as a Notice of Proposed Rulemaking, followed by a

notice-and-comment period of at least 60 days and a public hearing if requested.

B. Proposed Amendment

Treasury Regulation §1.213-1(e)(1)(ii) should be amended to clarify that, except in cases where the
life of the mother is physically endangered, abortion does not constitute "medical care" because
pregnancy is not a disease, illness, or physical or mental defect. This would effectively supersede and
revoke Rev. Rul. 73-201 with respect to abortion.

Conforming guidance would be needed addressing: (1) the treatment of employer plan coverage of
abortion under §{§105 and 106; (2) the treatment of HSA, FSA, and HRA reimbursements for
abortion expenses; and (3) transition rules for existing coverage and account balances.

C. Advantages Over ACA Hyde Language

Pursuing the §213(d) regulatory approach offers several advantages over continued focus on Hyde
language in the Moreno ACA compromise: (1) It can be accomplished through executive action
without requiring bipartisan congressional agreement; (2) It addresses a broader range of tax-
advantaged pathways for abortion subsidization, including the massive employer-sponsored
insurance market; (3) It provides a more durable structural change that does not require annual
reenactment; (4) It does not threaten to derail important healthcare legislation on which millions of
Americans depend; and (5) It operates through market incentives rather than direct prohibition,
avoiding some constitutional concerns.



V. CONCLUSION

The inclusion of abortion expenses in the §213(d) definition of "medical care" was a post-Roe
administrative decision embodied in Rev. Rul. 73-201—a decision that, as the 2020 congressional
letter states, was "wrongheaded and contrary to the law." The current regulations already require that
medical expenses be incurred "primarily for the prevention or alleviation of a physical or mental
defect or illness," a standard that elective abortion does not satisfy.

For over fifty years, this administrative classification has provided the tax infrastructure enabling not
just individual deductions and tax-advantaged account usage, but also the tax-favored treatment of
abortion coverage in employer-sponsored health plans covering over 150 million Americans.

Approximately one-third of large employers that currently cover abortion in most circumstances do
so with full tax subsidies—a fact that has received far less attention than Hyde Amendment debates
over Medicaid and ACA marketplace subsidies.

Rather than allowing the pro-life movement's policy goals to become entangled in the contentious
negotiations over the Moreno ACA compromise—where Hyde language risks being traded away or
diluted—advocates should pursue the more impactful and durable strategy of amending Treasury
regulations under §213(d). This approach would close multiple tax-advantaged pathways for
abortion funding, create strong market incentives for employers to reconsider abortion coverage,
provide structural protections against easy reversal, and can be accomplished through executive
action without requiring congressional negotiation.

The Moreno ACA compromise should be evaluated on its healthcare merits. The question of
whether taxpayer funds should subsidize abortion through tax-advantaged medical accounts and
employer health plans is more appropriately—and more effectively—addressed through the
regulatory process outlined in the 2018 Webster, Chamberlain & Bean memorandum and the 2020
congressional letter.
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MEMORANDUM

HSA Coalition
Alan P. Dye and Chip Watkins
May 7, 2018

Eliminating tax-favored treatment of amounts paid for abortions

This is in response to your request for our advice regarding how best to achieve the goal
of disallowing medical expense deductions, and the use of HSA funds, for expenses
incurred to obtain an abortion.

We believe this goal can best be accomplished by amending the regulations under
§213(d) of the Internal Revenue Code to clarify that, except when the life of the mother is
genuinely threatened, abortion is not “medical care.”

Current law

Section 223(d)(2)(A) of the Internal Revenue Code generally limits the tax advantages of
health savings accounts unless the amounts in the account are paid only for “medical
care,” as defined in Code §213(d).

Section 213(a) of the Code allows an income tax deduction for expenses paid for
“medical care.”

Section 213(d)(1)(A) of the Code defines “medical care” generally as “the diagnosis,
cure, mitigation, treatment, or prevention or prevention of disease, or for the purpose of
affecting any structure or function of the body.” This definition probably has been in the
Code since 1954, and perhaps earlier.



WEBSTER, CHAMBERLAIN & BEAN, LLP

HSA Coalition
May 7, 2018
Page 2

Treas. Reg. §1.213-1(e)(1)(ii) states (emphasis added):

(i1) Amounts paid for operations or treatments affecting any portion of the
body, including obstetrical expenses and expenses of therapy or X-ray
treatments, are deemed to be for the purpose of affecting any structure or
function of the body and are therefore paid for medical care. Amounts
expended for illegal operations or treatments are not deductible.
Deductions for expenditures for medical care allowable under section
213 will be confined strictly to expenses incurred primarily for the
prevention or alleviation of a physical or mental defect or illness. Thus,
payments for the following are payments for medical care: hospital
services, nursing services (including nurses' board where paid by the
taxpayer), medical, laboratory, surgical, dental and other diagnostic and
healing services, X-rays, medicine and drugs . . ., artificial teeth or limbs,
and ambulance hire. However, an expenditure which is merely beneficial
to the general health of an individual, such as an expenditure for a
vacation, is not an expenditure for medical care.

Subparagraphs (e)(iii) through (e)(v) address the deductibility of capital expenditures,
transportation costs, and in-patient hospital care.

Treas. Reg. §1.213-1 was adopted in November 1960 and has not been amended.!

In Rev. Rul. 67-339, the IRS summarily concluded that expenses incurred for oral
contraceptives, prescribed by a doctor to prevent future pregnancies that would likely
threaten the woman’s life, were amounts paid for medical care. This ruling was
published about two years after the Supreme Court ruled, in Griswold v. Connecticut, 381
U.S. 481 (1965), that a state could not prohibit counseling provided to married couples
about the use of contraceptives.

Similarly, within a few months after the Supreme Court, in Roe v. Wade, 410 U.S. 113
(1973), prohibited almost all state regulation of abortions, Rev. Rul. 73-200 summarily
concluded that the purchase of prescribed birth control pills (without any stated need to
prevent future pregnancies) was for medical care, and superseded Rev. Rul. 67-339.

1 The highlighted language also appeared in the regulations under similar provisions in §23(x) of the
Internal Revenue Code of 1939. See Rev. Rul. 55-261. In 1990, Congress excluded elective cosmetic
surgery from the definition of “medical care.” Code §213(d)(9).
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Concurrently, the IRS published Rev. Rul. 73-201. In Rev. Rul. 73-201, after quoting the
regulation above, the IRS considered two situations:

Situation 1: A man, at his own request, underwent a surgical operation
called a vasectomy, the operation being performed in the doctor’s office
under local anesthetic. This operation was not illegal under state law. The
man paid $50 of the cost of the operation, the remaining cost being
covered by his medical insurance.

Since the purpose of the operation is to affect both a structure and a
function of the body, its cost is an amount paid for medical care as defined
in section 213(e) of the Code and section 1.213-1(e)(1)(ii) of the
regulations. Therefore, the $50 that the man paid for the operation is
deductible by him as a medical expense within the limitations of section
213 of the Code.

Situation 2: A woman, at her own request, underwent an abortion
operation to terminate her pregnancy, the operation being performed in a
general hospital. The operation was not illegal under state law. The
woman paid the entire cost of the operation, no part of it being covered by
her medical insurance.

Since the operation in the instant case is deemed to be for the purpose of
affecting a structure or function of the body, its cost is an amount paid for
medical care as defined in section 213(¢e) of the Code and section 1.213-
1(e)(1)(ii) of the regulations. Therefore, the entire amount that the woman
paid for the operation is deductible by her as a medical expense within the
limitations of section 213 of the Code.

Rev. Rul. 73-603 subsequently “clarified” Rev. Rul. 73-201 by summarily holding that—

a taxpayer’s expenditures for an operation legally performed upon her at
her own request to render her incapable of having children are deemed to
be for the purpose of affecting a structure or function of the body and,
therefore, are amounts paid for medical care
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None of these four revenue rulings considered whether the expenses in question were
“incurred primarily for the prevention or alleviation of a physical or mental defect or
illness,” as required by Treas. Reg. §1.213-1(e)(1)(ii).?

Analysis

Pregnancy is a normal condition of the human body, and only rarely, if ever does it
threaten the life or, except in incidental and transitory ways, the health of the mother.®> In
all but the most extreme circumstances (like those in Rev. Rul. 67-339, or an ectopic
pregnancy), abortion is an elective procedure that, even under the current regulations, has
nothing to do with “the prevention or alleviation of a physical or mental defect or
illness.” Even though Rev. Rul. 73-201 quotes the regulatory conditions, Rev. Ruls. 73-

2 One possible reason is that the intent of the regulation (and the following subparagraphs) may be to
distinguish expenses primarily for services performed by or under the supervision of a medical professional
from those that only generally or incidentally improve one’s health. Rev. Rul. 79-151(taxpayer whose
doctor recommended losing weight to improve his general health could not deduct expenses incurred
because they were not “incurred primarily for the prevention or alleviation of a physical or mental defect or
illness.” Otherwise, the IRS has often disregarded this requirement: Rev. Rul. 76-311 (expenses incurred by
a taxpayer “who was not suffering from a mental disorder” for a facelift, “not the result of a
recommendation by a physician,” were for medical care); and Rev. Rul. 82-111 (expenses incurred for hair
transplantation and electrolytic hair removal were for medical care; expenses for ear piercing and tattoos
were not); PLR 200318017 (legal and other expenses to facilitate pregnancy by obtaining egg donor are for
medical care).

> Dr. C. Everett Koop, the noted pediatric surgeon, pro-life author, and surgeon general under President
Reagan, said;

In my thirty-six years of pediatric surgery I have never known of one instance where the
child had to be aborted to save the mother’s life. . . . If toward the end of the pregnancy
complications arise that threaten the mother’s health, [her obstetrician] will either induce
labor or perform a Caesarian section. His intention is to save the life of both the mother
and the baby. . . . The baby’s life is never willfully destroyed because the mother’s life is
in danger. (Moody Monthly, May 1980)

https://www.catholic.com/magazine/print-edition/abortion-and-double-effect (accessed April 27, 2018).
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200, 73-201, and 73-603 reach the wrong conclusion because they completely fail to
apply the rule to elective vasectomies, abortions, and hysterectomies.

Eliminating tax-favored payments for abortions

Although eliminating the tax-favored treatment of payment for abortions could be
accomplished by effectively superseding and revoking Rev. Rul. 73-201 (at least as to
Situation 2), revising the regulatory definition of “medical care” in Treas. Reg. §1.213-
1(e) presents a more durable course of action, because a revenue ruling is merely “the
Commissioner’s opinion,” and courts are free to disregard it; and because a regulation has
the force and effect of law, if it is not inconsistent with the statute and is a reasonable
interpretation of the statute.*

The regulatory process

When the Internal Revenue Code is amended, the Office of the Tax Legislative Counsel
and the leadership of the Office of the Chief Counsel in the IRS decide what regulations
projects need to be opened to provide appropriate guidance to taxpayers. These typically
fill interstices not addressed by the law, e.g., what capital expenses related to medical care
may be deducted and provide examples of how the law applies to particular transactions.

When the law has not been amended, or a judicial decision adverse to the IRS issued,
amending the regulations would ordinarily start with a policy decision in the IRS,
Treasury Department (the Secretary, or the Assistant Secretary for Tax Policy), or the
White House that the current interpretation is incorrect and should be changed.” That
would probably be followed by a memo from the Assistant Secretary for Tax Policy to the
IRS Office of the Chief Counsel (where the amendments would be drafted) to the effect
that the regulations should be amended to accomplish the desired result—in this case,
eliminating the tax-favored treatment of payments for abortions.

4 Of course, a regulation may be “removed” from the Code of Federal Regulations, after notice and

comment, by any administration.
5 The political sensitivity of this matter is such that even if the decision were initiated in the IRS or
Treasury Department, it would have to be approved by the President. It would also be useful for the
Coalition to prepare a proposed preamble (explanation of the reasons for the change) and the text of the
proposed amendments, to be presented at the appropriate time.
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One or more attorneys in the Office of the Chief Counsel would be assigned to draft the
proposed amendments, and they would be reviewed and approved by the Treasury
Department before being published in the Federal Register and the Internal Revenue
Bulletin as a Notice of Proposed Rulemaking.

The Administrative Procedure Act generally requires a notice-and-comment period of at
least 60 days, and a public hearing if one is requested, before the amendments can be
adopted as a Final Rule.

Judicial review

Only in rare cases can tax regulations be subject to an injunction or declaratory judgment.
With limited exceptions, the Anti-Injunction Act, 26 U.S.C. §7421, prohibits the courts
from restraining the assessment or collection of taxes. In addition, under the Declaratory
Judgment Act, 28 U.S.C. §2201, and Code §§7428 and 7476, the only actions for a
declaratory judgment that may be maintained “with respect to federal taxes” are those
brought under §7428, which permits declaratory judgment actions by a organizations
claiming exemption under §501(c) and certain other claims not pertinent here; and those
brought under §7476, which authorizes declaratory judgment actions regarding whether
certain retirement plans are “qualified” under Code §401(a) or §403(a). As a result,
judicial review of regulations interpreting §213(d) would occur only in a particular case,
after a taxpayer’s claim for a deduction was disallowed, or the use of HSA funds to pay
for an abortion resulted in taxes and penalties for a non-qualified medical expense being
assessed. The process would likely take years.

In such a case, the IRS issues a Notice of Deficiency, after which the taxpayer has 90 days
to file a petition with the Tax Court to have the deficiency reviewed. Alternately, the
taxpayer can pay the tax due, and immediately file a refund claim with the IRS. If the IRS
denies the claim or fails to act on the claim within 180 days, the taxpayer can file a suit
for the refund in the U.S. District Court where she lives, the U.S. District Court in
Washington, D.C., or the U.S. Court of Federal Claims.

A taxpayer may appeal an adverse decision from the Tax Court to the circuit court of
appeals where she lives; from a district court to the court of appeals in which circuit the
district court is located; and from the Court of Federal Claims to the Court of Appeals for
the Federal Circuit. Any further review would be by a cert petition to the Supreme Court.
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Conclusion
We believe that the Coalition can best achieve its goal of eliminating the tax-favored
treatment of expenses paid for abortions by having the regulations defining “medical

care” amended to clarify that, in nearly all circumstances, abortion is not “medical care.”

We trust this information is helpful and would be happy to discuss it with you at your
convenience.



Congress of the United States

TWashington, BE 20510
August 12, 2020

The Honorable Steven T. Mnuchin
Secretary of the Treasury

United States Department of the Treasury
1500 Pennsylvania Avenue, N.W.
Washington, D.C. 20220

Dear Secretary Mnuchin:

Abortion is not health care. Any procedure for which a successful outcome depends on the death
of a living human being, born or unborn, cannot be considered health care. For this reason, the
willful killing of an unborn child has for over two millennia been explicitly proscribed by the
Hippocratic Oath as inherently contrary to the ethical practice of medicine. We write to urge you
to take swift action to issue new regulations to protect innocent human life by ending tax breaks
for abortion under the guise of medical care. The Internal Revenue Service (IRS) should not
consider abortions (except when the mother’s life is physically endangered) to be medical care.
Similarly, the IRS should not treat premiums for health insurance that covers such abortions as
medical care, unless in compliance with the law’s separate accounting requirements for coverage
of non-medical care.

When the deduction for medical care was first enacted in the Revenue Act of 1942, abortion was
a crime in virtually every state. However, shortly after Roe v. Wade, the IRS imposed on the
then-three-decade-old statute a meaning of “medical care™ that would have been unthinkable to
the 77th Congress that enacted it. Under Rev. Rul. 73-201 (1973), the IRS wrongly holds that
amounts paid for any legal abortion are tax-deductible as “medical care” under §213(d)(1)(A) of
the Internal Revenue Code — “for the purpose of affecting any structure or function of the body”
— and even prominently lists them as such in its Publication 502. This holding, in turn, creates tax
breaks for abortions through the medical expenses deduction as well as through health flexible
spending accounts, health savings accounts, health reimbursement arrangements, and other tax-
preferred health accounts and tax breaks that incorporate §213(d)’s definition of “medical care™.
The holding violates §213(d)(1)(A) and its governing regulations, and ought to be reversed with
regard to abortion. Therefore, we urge you to revise the regulatory definition of “medical care™
in Treas. Reg. §1.213-1(e)(1) to exclude amounts paid for any abortion (except when the
mother’s life is physically endangered).

Since abortion is not medical care, by extension, the IRS should not treat amounts paid for
premiums for health insurance that covers such abortions (except when the mother’s life is
physically endangered) as medical care under §213(d)(1)(D) unless the separate accounting
requirements for coverage of non-medical care under §213(d)(6) are satisfied. While we believe
Congress should amend the statute to exclude categorically any health insurance that covers such
abortions, enforcing the law’s separate accounting requirements is an important intermediary
step. Therefore, we also urge you to revise the regulations implementing these separate
accounting rules in Treas. Reg. §1.213-1(e)(4) to exclude amounts paid for any premiums for



medical insurance that covers:such abortions unless the portion of the premium ailocable to the
coverage for such abortions (1) is “either separately stated in the contract, or furnished to the
pohcyholder by the insurance company in a separate statement”, (@) is subtracted from the total
amount of the premium treated as medical care, and (3) is not calculated to be an “unreasonably”™
small amount, that is, any amount “léss than $1 per enrollee, per month” (§1303(b)(2)(D)(ii)(ILT)
of the Affordable Care Act). Treas, Reg. §1.162(1)-1 should also be clarified to ensure that these
‘separate accounting requirements apply to the deduction for self-employed individuals “for
insurance which constitutes medical cate” under §162(1)(1), consistent with Congressional intent
to coordinate that deductionwith the medical expenses: deduction under §213.

Under longstanding IRS regulations, deductions for medical care under §213 must “be confined
strictly to expenses incurred primarily for the prevention or alleviation of a physical or mental
defect or illness” (Treas. Reg. §1.213-1(e)(1)(ii), 22 FR 10052, December 14, 1957). The
regulatory language-derives from a 1942 Senate committee report stating Congressional intent
regarding. the statute: “[i]t is not intended, however, thata deduction [for medical care] should be
altowed for any expense that is not incurred primarily for the prevention or alleviation of a
physical or mental defect or illness™ (Senate Finance Committee’s report on the Revenue Act of
1942,S. Rept. 1631, p. 96, 77th Cong., (1942)). The regulations further clarify that “an
expenditure which is merely beneficial to the general health of an individual, such as an
expenditure for a vacation, is-not an éxpenditure for medical care”. On this basis, the IRS limits
deductions for gym or spa memberships or for dietary foods without a special medical need.

In all but the most extreme circumstances, abortion is an elective procedure that has nothing to
do with “the prevention or alleviation of a physical or mental defect or illness”. Pregnancy is a
natural condition of the human body, for both the mother and ber unborn child, and only rarely,
if ever, does a pregnancy physically threaten the life of the mother in such a way that the
mother’s death can only be averted by abortion, rather than through other means such as aily.
induction or Caesarean section. Therefore;, the IRS must cease considering abortions (except.in
the case of physical endangerment to the life of the mother) to be medical care under §213(d)
and its implementing regulations.

Even without relying upon the regulations or legislative history, the IRS’ treatment of abortion as
medical care also conflicts with the statutory textof §213(d)(1)(A)— “amounts paid... for the
purpose of affecting ariy structure or function of the body” (émphasis added ) — because. the
statute only references oneperson’s body, not a second body that may be secondarily affected.
The primary purpose.of an abortion, however, is.not to. affect the body of the mother, but,
tragically, to destroy the bady of the unborn child growing within her — a child who has her 6w
unique DNA. An abortion is considered “successful” not simply when the mother’s pregnancy is
terminated (since childbirth also does this), but only when the result is a dead unborn child.

The IRS™ treatmeiit of abortion as medical care deviates from how the-agency treats other
procedures that primarily affect someone élse’s body. Most notably, the IRS prohibits intended
parents (even who contribute their gametes) from claiming in-vitro fertilization treatments of a
gestauonal surrogate as “medicai care” (I.R.S. Information Letter 2002-0291 (2002)). This.
policy has been upheld_ in Federal court on the basis that “[t}hat limiting modifier, referring as it
does to-one ‘body” rathér than multiple ‘bodies,” confirms what Section 213(d)'s plain language



indicates—that at least in this context, ‘function’ is an attribute of a singular thing and,
aceordingly, that the-statutory definition should be understood to cover medical care that affects
the function of one body, while excluding care that might be thought to affect some:‘function’
achieved by the cooperation of multlple bodies” (Mori rissey-v. United Stares, 871 F.3d 1260
(11th Cir: 2017)). The Court’s reasoning in Morrisey should also appIy in the case-of abortion,
Since abortion primarily and directly entails the destruction of body of the unborn child, the
abortton’s secondary effects-on the structure ot fun¢tion of the body of the mother.cannot bé
considered to be'medical care for her.

The IRS’ treatment of abortion as medical care 1§ also inconsistent with the Coutt’s recognition
that:an unborn child can be the subject of medical care under the law. In a 1977 case involving
adoptive parents who sought to claim certain medical expenses of an unborn child via the birth
mother, the U.S. Tax Couit generally présumed prenatal medical care to be-only for the mother,
but acknowledged a “commonsense” exception, that “medical care rendered to an expectant
mother may, under certain circumstances, constitute fiiedical care rendered to hér child”; namely,
when the medical care bears a “direct or proximate relation” (not merely a general one) to the
unborn child and whien payment is made after the child’s birth, to satisfy the requirements for.a.
dependent under §152 (Kilpatrick v. Commissioner, 68 T.C. 469 (Tax Ct. 1977)). While in
Kilpatrick the adoptive parents’ claims failed to meet this exception, the Court nonetheless -
recognized that the statutory reference to “body™ in §21 J(d)(l )(A) includes that of an unborn
‘child, and therefore, that “medical care” includes certain services that, though necessarily
involving the mother, are directly specific to an unborn child: Since abortion involves precisely
such a direct intervention specific to an unborn child, albeit to harm rather than to heal her, it
should riot be considered: medical care for the mother.

Neither can an abortion be considered niedical care for an unborn child as a dependent.
.Currently, the IRS does not consider unborn children to be dépendents-under §152. But even if
the IRS were to recognize the humanity of unborn children by treating them as dependents under-
§152, it wouldbe irrational for the law'to be construed to allow a parent a tax break as medical
care on behalf of their dependent unborn child for killing that same dependent- through abortion.
The IRS recognized this prmmple when it held in Rev. Rul. 85-118 (1985) that, in the case of a.
child who is bort alive after surviving an attempted abortion, “expenses for an induced
abortion. .. are not incurred for the benefit of the child” for purposes of the support test for the
'depenclency exemption.

‘Again, abottion is not health care, neither for the mother nor her unborn child. The IRS?
treatment of amounts paid for abortion (except when the mother’s life is physwally endangered)
as medical ¢are under §213(d)(1)(A) is wrongheaded and contrary to the law. By extension, it is
similarly wrong for the IRSto treat premiums for health insurance that covers such abortions as
medical care under §213(d)(1)(D) without following the law’s strict separate accounting
requirements for coverage of non-medical care under §213(d)(6). We urge you to take swift
action to issue new regulations. to protect innocent human life by ending tax breaks for abortion
under the guise of medical care.
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