
Thank you for the opportunity to provide testimony today regarding the proposed rule “Certain 

Medical Care Arrangements,” RIN 1545-BP31, published in the Federal Register on June 10, 

2020. 

 

My name is William Short.  I am the CEO of Accresa, a company located in Texas.  I am a 

Member of the Board of Directors of the Health Savings Account Council at the American 

Bankers Association.  The HSA Council represents approximately 94 percent of all health 

savings accounts in the U.S.  I am testifying today as a representative of the HSA Council. 

 

Under the definitions proposed in the rule, most direct primary care arrangements would be 

treated as “insurance,” which would make individuals participating in such arrangements 

ineligible to contribute to a health savings account.  The HSA Council believes there is a 

regulatory pathway to change this, and such a pathway lies in finding the appropriate definition 

of a direct primary care arrangement.  The HSA Council recommends that direct primary care 

arrangements be considered “preventive care” under the HSA statute. 

 

There should be no disputing that physicians participating in direct primary care arrangements 

are providing “medical care” under Sec. 213(d)(1)(A) of the Internal Revenue Code.1  For 

reasons discussed later in my testimony, the HSA Council believes direct primary care 

arrangements should not be considered “medical insurance” under Sec. 213(d)(1)(D) of the 

Code.  The HSA Council agrees with your statement in the proposed rule that, “Regardless of the 

characterization of an [direct primary care] arrangement as medical care under 213(d)(1)(A) or 

medical insurance under 213(d)(1)(D), an amount paid for the arrangement will qualify as a 

medical expense under Sec. 213.” 

 

The HSA Council urges you to use your regulatory authority to expand the definition of 

“preventive care” under the HSA statute, Sec. 223 of the Code, to include direct primary care 

arrangements.  After reviewing the list of preventive services under the Affordable Care Act2 and 

as described in IRS Notices 2004-23, 2004-50, and 2019-45, virtually all of these services, such 

as annual examinations, well-person care, immunizations, and screening services, are provided 

almost exclusively by primary care physicians.  These services would also be provided by 

primary care physicians participating in direct primary care arrangements. 

 

However, direct primary care arrangements should also be considered “preventive care” services 

because by their nature, primary care services prevent unnecessary emergency room visits and 

hospitalizations, as well as visits to specialty care physicians by self-diagnosed patients.  To the 

extent that primary care practitioners also treat “sick” patients, it is usually at the onset of an 

illness, disease, or a condition where the care is intended to prevent further progression or 

complications, similar to how specific additional services for individuals with chronic conditions 

are now recognized under IRS Notice 2019-45. 

 

                                                 
1 Deductions for amounts paid for medical care under Section 213(d)(1)(A) are confined strictly to expenses 

incurred primarily for the prevention or alleviation of a physical or mental defect or illness and for operations or 

treatment affection any portion of the body. 
2 https://www.healthcare.gov/coverage/preventive-care-benefits/ 

https://www.healthcare.gov/coverage/preventive-care-benefits/


A recent Milliman study for the Society of Actuaries shows that enrollment in a direct primary 

care arrangement is associated with a reduction in overall demand for health care services 

outside primary care.  Milliman found that direct primary care arrangements were associated 

with a statistically significant 12.64% reduction in overall demand for health care services and a 

40.51% decrease in emergency department usage after controlling for differences in age, gender 

and health status.  Direct primary care was also associated with a lower inpatient hospital 

admission rate of just under 20%, although the difference was not statistically significant due to 

the small number of admissions during the two years analyzed. 

 

Including direct primary care arrangements in the definition of preventive care will alleviate the 

two major problems for health savings accounts that are not resolved by the proposed rule.   

 

The first problem is that direct primary care arrangements are “disqualifying” coverage for HSA 

eligibility.  Because the rule considers direct primary care arrangements as medical insurance or 

coverage that does not apply a minimum deductible equal to or exceeding the statutory minimum 

deductible for an HSA-qualified insurance plan, any individual that participates in a direct 

primary care arrangement could not be eligible to contribute to a health savings account, even if 

they are otherwise covered by an HSA-qualified insurance plan. 

 

Classifying direct primary care arrangements as medical insurance is also in direct conflict with 

the more than 30 state laws and regulations defining direct primary care arrangements as 

contracts for medical services instead of insurance or group health plans.  The common 

definition for direct primary care arrangements used by most state laws includes three main 

tenets.  First, direct primary care arrangements are for primary care medical services and are not 

regulated as insurance.  Second, compensation for services provided in such arrangements comes 

in the form of a periodic (usually monthly) fee from an individual, employer or other payer.  

Finally, no third parties are billed again for any medical services already provided under the 

terms of the arrangement. 

 

Likewise, the regulations promulgated under Sec. 1301(a)(3) of the Affordable Care Act3 by the 

U.S. Department of Health and Human Services states that direct primary care practices are 

“providers, not insurance companies.”  Further, treatment of Direct Primary Care Medical 

Homes under HHS regulations4 published in 2012 states that a direct primary care arrangement is 

“an arrangement where a fee is paid by an individual, or on behalf of an individual, directly to a 

medical home for primary care services, consistent with the program established in 

Washington5.” 

 

The second problem for health savings accounts is that HSA funds may not be used tax-free to 

pay medical insurance premiums unless the individual is receiving federal or state 

unemployment compensation, or has COBRA continuation coverage, or the individual is paying 

premiums for Medicare coverage or long-term care insurance. 

 

 

                                                 
3 P.L. 111-148 
4 77 Federal Register 18423, March 27, 2012 
5 WA 48.150 RCW 

https://www.dpcare.org/actuaries-report
https://www.dpcare.org/state-level-progress-and-issues


Another way that direct primary care arrangements differ from insurance is the lack of third-

party billing and claims processing.  There are also no copays, deductibles or coinsurance which 

are other common features of insurance.  Essentially, direct primary care arrangements are pre-

payments for a limited set of services that include preventive care services and early 

interventions at the earliest stages of illnesses, diseases, or conditions.  As the payer world 

increasingly looks to bundle related services into groupings associated with a fixed payment to 

realign incentives to provide the best value, it would be unfortunate if tax policy only recognized 

“fee-for-service” payments as “medical care.” 

 

During the coronavirus pandemic, it is more critical than ever to take into consideration the great 

public need for improved access to primary care and prioritizing personal health as an essential 

element in rebuilding the economy of our nation.  The HSA Council urges you to embrace the 

spirit of flexibility recently demonstrated through Notice 2020-15.  We applaud the efforts to 

extend this flexibility well in advance of Congressional action on the CARES Act.6  We hope 

that you will act in a timely fashion so that individuals enrolled in HSA-qualified health plans 

can take full benefit of the opportunity to have a personal relationship with a physician in this 

unique time of the pandemic. 

 

We appreciate the IRS and Treasury Department’s consideration of these comments and stand 

ready to engage in further discussion to help improve this important regulation.  Thank you for 

the opportunity to comment today. 

                                                 
6 P.L. 116-136 


